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(2) In the case of a foreign private
issuer (as defined in §240.3b-4(c) of this
chapter), the term director means an in-
dividual within the definition set forth
in section 3(a)(7) of the Exchange Act
who is a management employee of the
issuer.

(d) The term derivative security has
the meaning set forth in §240.16a-1(c) of
this chapter.

(e) The term equity security has the
meaning set forth in section 3(a)(11) of
the Exchange Act (156 U.S.C. 78c(a)(11))
and §240.3al11-1 of this chapter.

(f) The term equity security of the
issuer means any equity security or de-
rivative security relating to an issuer,
whether or not issued by that issuer.

(g) The term Exchange Act means the
Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.).

(h)(1) The term executive officer has,
except as provided in paragraph (h)(2)
of this section, the meaning set forth
in §240.16a-1(f) of this chapter.

(2) In the case of a foreign private
issuer (as defined in §240.3b-4(c) of this
chapter), the term executive officer
means the principal executive officer
or officers, the principal financial offi-
cer or officers and the principal ac-
counting officer or officers of the
issuer.

(i) The term exempt security has the
meaning set forth in section 3(a)(12) of
the Exchange Act (15 U.S.C. 78c(a)(12)).

(j) The term individual account plan
means a pension plan which provides
for an individual account for each par-
ticipant and for benefits based solely
upon the amount contributed to the
participant’s account, and any income,
expenses, gains and losses, and any for-
feitures of accounts of other partici-
pants which may be allocated to such
participant’s account, except that such
term does not include a one-participant
retirement plan (within the meaning of
section 101(i)(8)(B) of the Employee Re-
tirement Income Security Act of 1974
(29 U.S.C. 1021(1)(8)(B))), nor does it in-
clude a pension plan in which partici-
pation is limited to directors of the
issuer.

(k) The term issuer means an issuer
(as defined in section 3(a)(8) of the Ex-
change Act (15 U.S.C. 78c(a)(8))), the se-
curities of which are registered under
section 12 of the Exchange Act (156
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U.S.C. 78]) or that is required to file re-
ports under section 15(d) of the Ex-
change Act (15 U.S.C. 780(d)) or that
files or has filed a registration state-
ment that has not yet become effective
under the Securities Act of 1933 (15
U.S.C. T7a et seq.) and that it has not
withdrawn.

(1) The term pecuniary interest has the
meaning set forth in §240.16a-1(a)(2)(i)
of this chapter and the term indirect pe-
cuniary interest has the meaning set
forth in §240.16a-1(a)(2)(ii) of this chap-
ter. Section 240.16a-1(a)(2)(iii) of this
chapter also shall apply to determine
pecuniary interest for purposes of this
regulation.

[68 FR 4355, Jan. 28, 2003, as amended at 71
FR 53263, Sept. 8, 2006]

§245.101 Prohibition of insider trad-
ing during pension fund blackout
periods.

(a) Except to the extent otherwise
provided in paragraph (c) of this sec-
tion, it is unlawful under section
306(a)(1) of the Sarbanes-Oxley Act of
2002 (15 U.S.C. 7244(a)(1)) for any direc-
tor or executive officer of an issuer of
any equity security (other than an ex-
empt security), directly or indirectly,
to purchase, sell or otherwise acquire
or transfer any equity security of the
issuer (other than an exempt security)
during any blackout period with re-
spect to such equity security, if such
director or executive officer acquires
or previously acquired such equity se-
curity in connection with his or her
service or employment as a director or
executive officer.

(b) For purposes of section 306(a)(1) of
the Sarbanes-Oxley Act of 2002, any
sale or other transfer of an equity secu-
rity of the issuer during a blackout pe-
riod will be treated as a transaction in-
volving an equity security ‘‘acquired in
connection with service or employment
as a director or executive officer” (as
defined in §245.100(a)) to the extent
that the director or executive officer
has a pecuniary interest (as defined in
§245.100(1)) in such equity security, un-
less the director or executive officer es-
tablishes by specific identification of
securities that the transaction did not
involve an equity security ‘‘acquired in
connection with service or employment
as a director or executive officer.”” To
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establish that the equity security was
not so acquired, a director or executive
officer must identify the source of the
equity securities and demonstrate that
he or she has utilized the same specific
identification for any purpose related
to the transaction (such as tax report-
ing and any applicable disclosure and
reporting requirements).

(c) The following transactions are ex-
empt from section 306(a)(1) of the Sar-
banes-Oxley Act of 2002:

(1) Any acquisition of equity securi-
ties resulting from the reinvestment of
dividends in, or interest on, equity se-
curities of the same issuer if the acqui-
sition is made pursuant to a plan pro-
viding for the regular reinvestment of
dividends or interest and the plan pro-
vides for broad-based participation,
does not discriminate in favor of em-
ployees of the issuer and operates on
substantially the same terms for all
plan participants;

(2) Any purchase or sale of equity se-
curities of the issuer pursuant to a con-
tract, instruction or written plan en-
tered into by the director or executive
officer that satisfies the affirmative
defense conditions of §240.10b5-1(c) of
this chapter; provided that the director
or executive officer did not enter into
or modify the contract, instruction or
written plan during the blackout pe-
riod (as defined in §245.100(b)) in ques-
tion, or while aware of the actual or
approximate beginning or ending dates
of that blackout period (whether or not
the director or executive officer re-
ceived notice of the blackout period as
required by Section 306(a)(6) of the Sar-
banes-Oxley Act of 2002 (156 U.S.C.
7244(a)(6)));

(3) Any purchase or sale of equity se-
curities, other than a Discretionary
Transaction (as defined in §240.16b—
3(b)(1) of this chapter), pursuant to a
Qualified Plan (as defined in §240.16b-—
3(b)(4) of this chapter), an Excess Ben-
efit Plan (as defined in §240.16b-3(b)(2)
of this chapter) or a Stock Purchase
Plan (as defined in §240.16b-3(b)(5) of
this chapter) (or, in the case of a for-
eign private issuer, pursuant to an em-
ployee benefit plan that either (i) has
been approved by the taxing authority
of a foreign jurisdiction, or (ii) is eligi-
ble for preferential treatment under
the tax laws of a foreign jurisdiction
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because the plan provides for broad-
based employee participation); pro-
vided that a Discretionary Transaction
that meets the conditions of paragraph
(c)(2) of this section also shall be ex-
empt;

(4) Any grant or award of an option,
stock appreciation right or other eq-
uity compensation pursuant to a plan
that, by its terms:

(i) Permits directors or executive of-
ficers to receive grants or awards; and

(ii) Either:

(A) States the amount and price of
securities to be awarded to designated
directors and executive officers or cat-
egories of directors and executive offi-
cers (though not necessarily to others
who may participate in the plan) and
specifies the timing of awards to direc-
tors and executive officers; or

(B) Sets forth a formula that deter-
mines the amount, price and timing,
using objective criteria (such as earn-
ings of the issuer, value of the securi-
ties, years of service, job classification,
and compensation levels);

(5) Any exercise, conversion or termi-
nation of a derivative security that the
director or executive officer did not
write or acquire during the blackout
period (as defined in §245.100(b)) in
question, or while aware of the actual
or approximate beginning or ending
dates of that blackout period (whether
or not the director or executive officer
received notice of the blackout period
as required by Section 306(a)(6) of the
Sarbanes-Oxley Act of 2002); and either:

(i) The derivative security, by its
terms, may be exercised, converted or
terminated only on a fixed date, with
no discretionary provision for earlier
exercise, conversion or termination; or

(ii) The derivative security is exer-
cised, converted or terminated by a
counterparty and the director or execu-
tive officer does not exercise any influ-
ence on the counterparty with respect
to whether or when to exercise, convert
or terminate the derivative security;

(6) Any acquisition or disposition of
equity securities involving a bona fide
gift or a transfer by will or the laws of
descent and distribution;

(7) Any acquisition or disposition of
equity securities pursuant to a domes-
tic relations order, as defined in the In-
ternal Revenue Code or Title I of the
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Employment Retirement Income Secu-
rity Act of 1974, or the rules there-
under;

(8) Any sale or other disposition of
equity securities compelled by the laws
or other requirements of an applicable
jurisdiction;

(9) Any acquisition or disposition of
equity securities in connection with a
merger, acquisition, divestiture or
similar transaction occurring by oper-
ation of law;

(10) The increase or decrease in the
number of equity securities held as a
result of a stock split or stock dividend
applying equally to all securities of
that class, including a stock dividend
in which equity securities of a different
issuer are distributed; and the acquisi-
tion of rights, such as shareholder or
pre-emptive rights, pursuant to a pro
rata grant to all holders of the same
class of equity securities; and

(11) Any acquisition or disposition of
an asset-backed security, as defined in
§229.1101 of this chapter.

[70 FR 1623, Jan. 7, 2005]

§245.102 Exceptions to definition of
blackout period.

The term ‘‘blackout period,” as de-
fined in §245.100(b), does not include:

(a) A regularly scheduled period in
which participants and beneficiaries
may not purchase, sell or otherwise ac-
quire or transfer an interest in any eq-
uity security of an issuer, if a descrip-
tion of such period, including its fre-
quency and duration and the plan
transactions to be suspended or other-
wise affected, is:

(1) Incorporated into the individual
account plan or included in the docu-
ments or instruments under which the
plan operates; and

(2) Disclosed to an employee before
he or she formally enrolls, or within 30
days following formal enrollment, as a
participant under the individual ac-
count plan or within 30 days after the
adoption of an amendment to the plan.
For purposes of this paragraph (a)(2),
the disclosure may be provided in any
graphic form that is reasonably acces-
sible to the employee; or

(b) Any trading suspension described
in §245.100(b) that is imposed in connec-
tion with a corporate merger, acquisi-
tion, divestiture or similar transaction

§245.103

involving the plan or plan sponsor, the
principal purpose of which is to permit
persons affiliated with the acquired or
divested entity to become participants
or beneficiaries, or to cease to be par-
ticipants or beneficiaries, in an indi-
vidual account plan; provided that the
persons who become participants or
beneficiaries in an individual account
plan are not able to participate in the
same class of equity securities after
the merger, acquisition, divestiture or
similar transaction as before the trans-
action.

§245.103 Issuer right of recovery;
right of action by equity security
owner.

(a) Recovery of profits. Section
306(a)(2) of the Sarbanes-Oxley Act of
2002 (15 U.S.C. 7244(a)(2)) provides that
any profit realized by a director or ex-
ecutive officer from any purchase, sale
or other acquisition or transfer of any
equity security of an issuer in viola-
tion of section 306(a)(1) of that Act (15
U.S.C. 7244(a)(1)) will inure to and be
recoverable by the issuer, regardless of
any intention on the part of the direc-
tor or executive officer in entering into
the transaction.

(b) Actions to recover profit. Section
306(a)(2) of the Sarbanes-Oxley Act of
2002 provides that an action to recover
profit may be instituted at law or in
equity in any court of competent juris-
diction by the issuer, or by the owner
of any equity security of the issuer in
the name and on behalf of the issuer if
the issuer fails or refuses to bring such
action within 60 days after the date of
request, or fails diligently to prosecute
the action thereafter, except that no
such suit may be brought more than
two years after the date on which such
profit was realized.

(c) Measurement of profit. (1) In deter-
mining the profit recoverable in an ac-
tion undertaken pursuant to section
306(a)(2) of the Sarbanes-Oxley Act of
2002 from a transaction that involves a
purchase, sale or other acquisition or
transfer (other than a grant, exercise,
conversion or termination of a deriva-
tive security) in violation of section
306(a)(1) of that Act of an equity secu-
rity of an issuer that is registered pur-
suant to section 12(b) or 12(g) of the Ex-
change Act (156 U.S.C. 78I(b) or (g)) and
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